January 20, 2015

Leslie Gelb, president emeritus of the Council on Foreign Relations, published a blockbuster last week. Here's what a liberal foreign affairs expert thinks of the president's efforts. We have been saying for years that the narcissist is a rank amateur. Clueless, feckless, worthless are just some of the words we've used in this regard. Now we hear from an expert;
Here’s why America’s failure to be represented at the Paris unity march was so profoundly disturbing. It wasn’t just because President Obama’s or Vice President Biden’s absence was a horrendous gaffe. More than this, it demonstrated beyond argument that the Obama team lacks the basic instincts and judgment necessary to conduct U.S. national security policy in the next two years. It’s simply too dangerous to let Mr. Obama continue as is—with his current team and his way of making decisions. America, its allies, and friends could be heading into one of the most dangerous periods since the height of the Cold War. ... 

... First, Mr. Obama will have to thank his senior National Security Council team and replace them. The must-gos include National Security Adviser Susan Rice, Chief of Staff Denis McDonough, chief speech writer/adviser Ben Rhodes, and foreign policy guru without portfolio Valerie Jarrett. They can all be replaced right away, and their successors won’t require senatorial confirmation.
Here’s who could succeed them and inspire great confidence immediately at home and abroad: first rate former top officials and proven diplomats Thomas Pickering, Winston Lord, and Frank Wisner; Republicans with sterling records like Robert Zoellick, Rich Armitage, Robert Kimmitt, and Richard Burt; or a rising young Democrat of proven ability and of demonstrated Cabinet-level quality, Michele Flournoy. Any one of them would make a huge difference from Day 1 in a top role. Others among them could be brought on to the NSC as senior advisers without portfolio to take the lead on specific problems. These are not just my personal opinions about these individuals; they are practically universal ones.

The State Department really needs help, too. Anthony Blinken, the new No. 2 there, is quite good and should stay. But Secretary of State John Kerry has been described even by the faithful in this administration as quixotic. ...

 

 

Steve Hayward of Power Line posts on Gelb's article. 
I remember as a mere callow college student when I made out that Jimmy Carter was finished: when liberals turned on him. For example, Ken Bode, then the revered moderator of “Washington Week in Review” on PBS, wrote in 1979 “It’s Over For Jimmy” in The New Republic: “The past two weeks will be remembered as the period when President Carter packed it in, put the finishing touches on a failed presidency” (There’s lots more in this vein recounted in the first volume of my Age of Reagan books.)
So it shouldn’t surprise us that people are saying Obama’s no-show in Paris last weekend was his “diplomatic Katrina.” More serious is the Daily Beast article out yesterday from Leslie Gelb, who doesn’t come any more Establishmenty than a Harvard-trained Rockefeller. Gelb, notable for chiefly being boring, is the kind of Establishment figure who usually tut-tuts Republican presidents for being too bellicose. But he thinks Obama is circling the drain on foreign policy: ...
 

 

John Fund's recent piece on Valerie Jarrett is germane. 
It’s high time the news media paid more attention to Valerie Jarrett. An old Chicago friend of both Barack and Michelle Obama’s, she exercises unusual influence in the White House as a “senior adviser.” Many in Washington believe that she is at the heart of the disappointment the Obama administration has become. They are unwilling to say so in public. But the evidence keeps piling up.

One who is isn’t afraid to speak up is Steven Brill, the author of a searing new book analyzing American health care called “America’s Bitter Pill.” Brill is a liberal and still thinks that Obamacare should have been passed. But in his exhaustively researched book (he spoke with 243 people over a 27-month period), he slams “incompetence in the White House” for the catastrophic launch of Obamacare in 2013: “Never [has there] been a group of people who more incompetently launched something.” During an interview on NPR’s “Fresh Air” last week, he lay much of the blame at Jarrett’s doorstep. “The people in the administration who knew it was going wrong went to the president directly with memos, in person, to his chief of staff,” he told NPR’s Terry Gross. But “the president was protected, mostly by Valerie Jarrett, from doing anything.” Although Obama had no idea of the issues until they ultimately reared their head, he still bears the blame, Brill said. “At the end of the day, he’s responsible. . . . The president, whatever we can say about him on policy and on giving speeches, as a manager, he failed. He didn’t know what was going on in the single most important initiative of his administration.” ...

... But Jarrett isn’t any ordinary staffer. There are several things noteworthy about her. 1) Jarrett seems to be the only close Obama aide who entered the administration and is still there; 2) Jarrett has been highly successful in keeping new people with fresh ideas she doesn’t like from the president; and 3) she appears to suffer more than most staffers from a severe case of hero worship of her boss.
Consider what she told David Remnick, the editor of The New Yorker, in an interview for The Bridge, his 2010 book on Obama:

"He knows exactly how smart he is. . . . I think that he has never really been challenged intellectually. . . . So what I sensed in him was not just a restless spirit but someone with extraordinary talents that they had to be really taxed in order for him to be happy. . . . He’s been bored to death his whole life. He’s just too talented to do what ordinary people do. He would never be satisfied with what ordinary people do."

As columnist George Will noted in astonishment: “Leave aside the question of whether someone so smitten can be in any meaningful sense an adviser. About what can such a paragon as Obama need advice?” ...

 

 

John Steele Gordon posts on one of the "new ideas" that will come out of the prancing fool's state of the union address Tuesday night. 
... As for taxes, his one idée fixe has been to raise taxes on the rich, an idea that goes back to the 1840s. Consider his proposal regarding inherited property, to be unveiled in the State of the Union speech this Tuesday. It calls for heirs to inherit not only the property but also the original cost basis of the property, subjecting it to far higher capital gains taxes when the heirs sell it. As it stands now, the heirs’ cost basis is the price on the date of death.
But the heirs of large estates would have already paid as much as a whopping 40 percent under the estate tax, which is nothing more nor less than a capital gains taxes triggered by death instead of sale. Obama also wants to raise the capital gains tax to 28 percent, so the total tax take might be as high as 56.8 percent. But many capital assets, such as real estate and shares in a company founded by the decedent, are held for decades and the capital gains and estates taxes are not indexed for inflation.
So much of the value taxed away would be illusory, a tax on phantom gains. An investment worth $1 million in 1970 would have to be worth $6.1 million today for there to be any real gain at all. That won’t stop the president from calling his proposal “fair” and “the right thing to do.” It is, of course, neither, just the same century-old leftist, stick-it-to-the-rich boilerplate.
Fortunately these proposals have zero chance of getting through the new Republican Congress. Still, it’s going to be a long two years until January 20, 2017, a date that will mark what my new favorite bumper sticker calls ‘The End of an Error.”
 

 

Randy Barnett, law professor and Volokh contributor has an interesting post on the president's duty to act in good faith. This is pretty complex and it is difficult to come up with a pithy pull quote. Perhaps it should have waited until just before the weekend. But it is a worthwhile read.
... According to this theory of good faith performance, "scarcity of enforcement resources" is an appropriate motive for exercising prosecutorial discretion, but disagreement with the law being enforced is not. The same holds true with exercising prosecutorial discretion to enforce marijuana laws in states that have made it legal under state law. Prioritizing seriousness of offenses is one thing; disagreeing with the policy of the Controlled Substances Act (as I do) is another.
But how do you tell the difference? Here is where the President’s previous statements about the scope of his powers, about his legislative priorities, and his frustration with Congress’s "inaction" become legally relevant. His prior statements go to the President’s state of mind or motive, which is dispositive of the issue of "good faith." If the President believed that the law precluded these actions but he was exercising the discretion he was given under the law to accomplish them nonetheless, he was abusing his discretion and acting in bad faith. Whether or not the law gave him discretion is not the answer to the question, it is the problem that a doctrine of good faith performance is devised to address. ...
 

 

Business Insider says there's a reason you won't waste your time watching the state of the union. 
Sure, the pageantry and theatrics of the annual presidential address will all be there. The stem-winder of a speech from President Barack Obama. The standing ovations from his supporters, and strategic smirks and scowls from his opponents. The wall-to-wall media coverage and cable news countdown clocks.

But viewership is falling, with 20 million fewer people watching last year's State of the Union compared to Bill Clinton's address at the same point in his presidency.
Congress rarely follows through on the policy proposals the president unveils. And this year, the battle lines between Obama and the new Republican-led Congress will have already been set before the president arrives on Capitol Hill for the annual address to a joint session of Congress and a television audience of millions.
The dwindling impact of the big speech has sent the White House searching for new ways to break through. It's now thinking of the State of the Union as an "organizing principle" rather than a single, communal event. ...
 

But, we do have lots of SOTU cartoons with attitude.






 

Daily Beast
This Is Obama’s Last Foreign Policy Chance
The failure of Obama or Biden to show up in Paris made clear that most of the president’s team can’t be trusted to conduct U.S national security policy and must be replaced—at once.
by Leslie Gelb

Here’s why America’s failure to be represented at the Paris unity march was so profoundly disturbing. It wasn’t just because President Obama’s or Vice President Biden’s absence was a horrendous gaffe. More than this, it demonstrated beyond argument that the Obama team lacks the basic instincts and judgment necessary to conduct U.S. national security policy in the next two years. It’s simply too dangerous to let Mr. Obama continue as is—with his current team and his way of making decisions. America, its allies, and friends could be heading into one of the most dangerous periods since the height of the Cold War.

Mr. Obama will have to excuse most of his inner core, especially in the White House. He will have to replace them with strong and strategic people of proven foreign policy experience. He’ll also need to seed the Defense and State Departments with new top people serving directly as senior advisers to the secretaries. And he also will need to set up regular consultations—not the usual phony ones—with the two key Senate leaders in this field, Foreign Relations Committee Chairman Bob Corker and Armed Services Committee Chairman John McCain, two people who can really improve his decisions and bolster his credibility. Many will be tempted to dismiss these crash solutions as several bridges too far, as simply unrealistic. But hear me out. It can be made much more plausible than it seems at first blush. What’s more, if Mr. Obama doesn’t do something along the lines of what’s proposed here, he and we are in for unmanageable trouble.

Before I continue, I have to tell you that I’ve never made such extreme and far-reaching proposals in all my years in this business. I’ve never proposed such a drastic overhaul. But if you think hard about how Mr. Obama and his team handled this weekend in Paris, I think you’ll see I’m not enjoying a foreign policy neurological breakdown.

It was an absolute no-brainer for either Mr. Obama or Mr. Biden personally to show the American flag on the streets of Paris. Of course every senior staff person should have recommended it three seconds after the news of the Parisian horrors. So far as we know, none did. Sure, this was an inexplicable and utter staff failure, but the president and the vice president shouldn’t have required anyone to tell them what to do in this situation. It was, after all, about terrorism, the main issue of the era. If all these top officials blew this obvious decision, shudder at how they’ll handle the hard ones.

First, Mr. Obama will have to thank his senior National Security Council team and replace them. The must-gos include National Security Adviser Susan Rice, Chief of Staff Denis McDonough, chief speech writer/adviser Ben Rhodes, and foreign policy guru without portfolio Valerie Jarrett. They can all be replaced right away, and their successors won’t require senatorial confirmation.

Here’s who could succeed them and inspire great confidence immediately at home and abroad: first rate former top officials and proven diplomats Thomas Pickering, Winston Lord, and Frank Wisner; Republicans with sterling records like Robert Zoellick, Rich Armitage, Robert Kimmitt, and Richard Burt; or a rising young Democrat of proven ability and of demonstrated Cabinet-level quality, Michele Flournoy. Any one of them would make a huge difference from Day 1 in a top role. Others among them could be brought on to the NSC as senior advisers without portfolio to take the lead on specific problems. These are not just my personal opinions about these individuals; they are practically universal ones.

The State Department really needs help, too. Anthony Blinken, the new No. 2 there, is quite good and should stay. But Secretary of State John Kerry has been described even by the faithful in this administration as quixotic. Any of those mentioned above for the top NSC job could also serve as senior advisers without portfolio to Kerry and Blinken. But they would have to be given real access and authority. Even if they could only do their advising two or three days a week, these are the kind of people who carry most of the relevant information in their heads already, and their experience is unmatched.

Ashton Carter, the defense secretary to be, will be very strong and very good, but he too could use some senior national security/foreign policy advisers to help him through the long list of problems. Particularly good in this role would be Dov Zakheim, a Pentagon undersecretary in a Republican administration. He knows budgets and policy. Carter could also take aboard first rate retired military minds such as Mike Mullen, the former chairman of the Joint Chiefs, and Jack Keane, the former vice chief of staff of the Army.

And Mr. Obama also has a great opportunity that he should try his best to pursue: establishing a genuine working relationship with two new senatorial power brokers. Bob Corker and John McCain really know their stuff and are very good heads. Nothing can stop McCain from going beyond acceptable limits of critiquing Mr. Obama, and if he’s determined to do it so be it, but he has the knowledge and often the good instincts to really improve the president’s defense policies. This can work only if McCain accepts that he is not president of the United States and commander in chief. At some point, he’d have to be a team player as he has proved he can be. Corker is much more self-controlled and a very wise head on foreign policy. The more Americans get to know him in the coming years, the more this gem of a public servant will be recognized.

Finally, Mr. Obama will need the usual wise men for regular informal consultation: Henry Kissinger, Brent Scowcroft, Zbigniew Brzezinski, and James Baker.

These suggestions are all ad hoc and a bit helter-skelter. But no one can figure out how to make the present Obama team work, and I haven’t heard other solutions.

In the end, making the national security system work comes down to one factor, one man—Barack Obama. He’s the key problem, and he’s the only one who can bring about a solution. He’s such a closed person. He’s first rate as an intellectual thinker, but he thinks about problems as an intellectual and not as a policy maker and a leader. Alas, that’s just too clear. He also doesn’t like to be challenged with give and take. If he were to bring in the kind of people I suggest, he would have to resolve at the outset to give them a full hearing and tangible respect for their views.

The world’s challenges to America today are not mere distractions from domestic priorities. They are gut challenges to our national security in the Middle East, with Russia and China, and with the terrorist threat inside and outside our borders. The terrorism and cyber warfare challenges in particular imperil our very survival.

Mr. Obama will not be a lesser man but a greater man if he recognizes what’s at stake and accepts the help he must have to ensure our survival. End of story.

Leslie H. Gelb,  is president emeritus of the Council on Foreign Relations.
 

 

Power Line
Gelb Makes Obama A Gelding
by Steve Hayward

I remember as a mere callow college student when I made out that Jimmy Carter was finished: when liberals turned on him. For example, Ken Bode, then the revered moderator of “Washington Week in Review” on PBS, wrote in 1979 “It’s Over For Jimmy” in The New Republic: “The past two weeks will be remembered as the period when President Carter packed it in, put the finishing touches on a failed presidency” (There’s lots more in this vein recounted in the first volume of my Age of Reagan books.)

So it shouldn’t surprise us that people are saying Obama’s no-show in Paris last weekend was his “diplomatic Katrina.” More serious is the Daily Beast article out yesterday from Leslie Gelb, who doesn’t come any more Establishmenty than a Harvard-trained Rockefeller. Gelb, notable for chiefly being boring, is the kind of Establishment figure who usually tut-tuts Republican presidents for being too bellicose. But he thinks Obama is circling the drain on foreign policy:

Here’s why America’s failure to be represented at the Paris unity march was so profoundly disturbing. It wasn’t just because President Obama’s or Vice President Biden’s absence was a horrendous gaffe. More than this, it demonstrated beyond argument that the Obama team lacks the basic instincts and judgment necessary to conduct U.S. national security policy in the next two years. It’s simply too dangerous to let Mr. Obama continue as is—with his current team and his way of making decisions. America, its allies, and friends could be heading into one of the most dangerous periods since the height of the Cold War . . .

Before I continue, I have to tell you that I’ve never made such extreme and far-reaching proposals in all my years in this business. I’ve never proposed such a drastic overhaul. But if you think hard about how Mr. Obama and his team handled this weekend in Paris, I think you’ll see I’m not enjoying a foreign policy neurological breakdown.

Gelb goes on to say Obama should fire everyone—including Valerie Jarrett—and replace them with—Republicans. To be sure, Establishment Republicans like Tom Pickering, etc. But right now they look pretty darn good next to Obama’s clown show.

Beyond the specifics, if someone like Gelb is saying this publicly, my bet is that a lot of the liberal establishment is saying worse privately. And what about the man at the top? Gelb hedges with some pro forma clichés, but between the lines you can make out what he really thinks:

In the end, making the national security system work comes down to one factor, one man—Barack Obama. He’s the key problem, and he’s the only one who can bring about a solution. He’s such a closed person. He’s first rate as an intellectual thinker, but he thinks about problems as an intellectual and not as a policy maker and a leader.

 

National Review
Valerie Jarrett, Obama’s ‘Berlin Wall’
The woman insiders describe as the president’s “real chief of staff” keeps out bad news and new ideas. 

by John Fund 

It’s high time the news media paid more attention to Valerie Jarrett. An old Chicago friend of both Barack and Michelle Obama’s, she exercises unusual influence in the White House as a “senior adviser.” Many in Washington believe that she is at the heart of the disappointment the Obama administration has become. They are unwilling to say so in public. But the evidence keeps piling up.

One who is isn’t afraid to speak up is Steven Brill, the author of a searing new book analyzing American health care called “America’s Bitter Pill.” Brill is a liberal and still thinks that Obamacare should have been passed. But in his exhaustively researched book (he spoke with 243 people over a 27-month period), he slams “incompetence in the White House” for the catastrophic launch of Obamacare in 2013: “Never [has there] been a group of people who more incompetently launched something.” During an interview on NPR’s “Fresh Air” last week, he lay much of the blame at Jarrett’s doorstep. “The people in the administration who knew it was going wrong went to the president directly with memos, in person, to his chief of staff,” he told NPR’s Terry Gross. But “the president was protected, mostly by Valerie Jarrett, from doing anything.” Although Obama had no idea of the issues until they ultimately reared their head, he still bears the blame, Brill said. “At the end of the day, he’s responsible. . . . The president, whatever we can say about him on policy and on giving speeches, as a manager, he failed. He didn’t know what was going on in the single most important initiative of his administration.”

How important is Jarrett inside the Obama White House? Brill was able to interview the president about the struggles of Obamacare and reports that he concluded: “At this point, I am not so interested in Monday morning quarterbacking the past.” That must be one reason Jarrett is still at his side, in the same outsize role she’s held since both arrived in D.C. in January 2009. How outsize? Brill told the president that five of the highest-ranking Obama officials had told him that “as a practical matter . . . Jarrett was the real chief of staff on any issues that she wanted to weigh in on, and she jealously protected that position by making sure the president never gave anyone else too much power.” When Brill asked the president about these aides’ assessment of Jarrett, Obama “declined comment,” Brill wrote in his book. That, in and of itself, is an answer.

Brill isn’t the first liberal journalist to remark on Jarrett’s looming shadow. Jonathan Alter, author of a sympathetic book on Obama’s first term, reported this about Jarrett:

Staffers feared her, but didn’t like her or trust her. At meetings she said little or nothing, instead lingering afterwards to express her views directly to the president, creating anxiety for her underlings and insulting them, saying, “I don’t talk just to hear myself talking.”

After Obama’s inexplicable failure to note the rise of the Islamic State and to deal with problems involving veterans’ health care, I wrote last year that “Jarrett appears to exercise such extraordinary influence that in some quarters on Capitol Hill she is known as ‘Rasputin,’ a reference to the mystical monk who held sway over Russia’s Czar Nicholas as he increasingly lost touch with reality during World War I.” After my column appeared, I ran into a top aide to a Democratic senator. “You don’t know the half of it,” he told me. “[Jarrett is] not only Rasputin, she’s the Berlin Wall preventing us from even getting messages to the president.” The aide is convinced that the lack of communication between the then-Democratic Senate majority and the White House contributed to the GOP landslide takeover last November.

It’s an old Washington parlor game to blame the staff for the failings of an administration and pretend that if only an irritating staffer of the moment were removed, all would be well. The president himself is responsible for his slow response to crises, contradictory messages, and blatantly political calculations on issues.

But Jarrett isn’t any ordinary staffer. There are several things noteworthy about her. 1) Jarrett seems to be the only close Obama aide who entered the administration and is still there; 2) Jarrett has been highly successful in keeping new people with fresh ideas she doesn’t like from the president; and 3) she appears to suffer more than most staffers from a severe case of hero worship of her boss.

Consider what she told David Remnick, the editor of The New Yorker, in an interview for The Bridge, his 2010 book on Obama:

He knows exactly how smart he is. . . . I think that he has never really been challenged intellectually. . . . So what I sensed in him was not just a restless spirit but someone with extraordinary talents that they had to be really taxed in order for him to be happy. . . . He’s been bored to death his whole life. He’s just too talented to do what ordinary people do. He would never be satisfied with what ordinary people do.

As columnist George Will noted in astonishment: “Leave aside the question of whether someone so smitten can be in any meaningful sense an adviser. About what can such a paragon as Obama need advice?”

More and more people in Washington do have advice for Obama — on the conduct of his administration. No one I spoke to believes he will follow it, but they all agree that the organizational lines of authority at the White House need to be better observed, that there should be better communication with both parties on Capitol Hill, and that the decision-making process should involve more people and be less directed toward short-term political fixes (most of which haven’t worked). So far the Obama administration’s management style has guaranteed only one thing: The only long-term fixed presence in the Obama White House is Valerie Jarrett, the person who mentored the careers of both Barack and Michelle Obama a quarter of a century ago and who remains glued to their sides to this day.

 

Contentions
End of an Error
by John Steele Gordon
On October 30, 2008, Barack Obama, sensing victory in the upcoming election, said with characteristic self-effacement that “We are five days away from fundamentally transforming the United States of America.” A good many people (but not enough, alas) wondered why the most successful country in the history of the world needed to be transformed at all, let alone fundamentally.

Which is not to say that the country didn’t need reform in many areas, beginning with the federal government itself. It had not been reorganized since the Truman era, which predated the electric typewriter let alone the digital revolution. The barnacles of decades of congressional piecemeal action had produced a bloated, duplicative, inefficient mess. The budget process needed to be reformed in order to get control of the government’s finances. Social Security and other entitlement programs needed to be reformed before they went broke or bankrupted the country. The tax system had metastasized over the previous century into an incoherent, arbitrary, and deeply unfair quagmire that benefited only politicians’ reelection efforts and those able to make large political contributions to them in exchange for favorable treatment.

But Barack Obama sought reform in none of these areas, instead just pushing the tired old liberal agenda and for the most part getting nowhere with it. Instead of reforming the budget process, he and his Democratic allies in Congress totally ignored it and there has been, quite literally, no budget process for the last six years, just a series of continuing resolutions. His only reform for entitlement programs was to add a new one, pushed through Congress with the very old-fashioned use of political muscle over the howls of both the opposition and the people in general. ObamaCare remains deeply unpopular.

As for taxes, his one idée fixe has been to raise taxes on the rich, an idea that goes back to the 1840s. Consider his proposal regarding inherited property, to be unveiled in the State of the Union speech this Tuesday. It calls for heirs to inherit not only the property but also the original cost basis of the property, subjecting it to far higher capital gains taxes when the heirs sell it. As it stands now, the heirs’ cost basis is the price on the date of death.

But the heirs of large estates would have already paid as much as a whopping 40 percent under the estate tax, which is nothing more nor less than a capital gains taxes triggered by death instead of sale. Obama also wants to raise the capital gains tax to 28 percent, so the total tax take might be as high as 56.8 percent. But many capital assets, such as real estate and shares in a company founded by the decedent, are held for decades and the capital gains and estates taxes are not indexed for inflation.

So much of the value taxed away would be illusory, a tax on phantom gains. An investment worth $1 million in 1970 would have to be worth $6.1 million today for there to be any real gain at all. That won’t stop the president from calling his proposal “fair” and “the right thing to do.” It is, of course, neither, just the same century-old leftist, stick-it-to-the-rich boilerplate.

Fortunately these proposals have zero chance of getting through the new Republican Congress. Still, it’s going to be a long two years until January 20, 2017, a date that will mark what my new favorite bumper sticker calls ‘The End of an Error.”

 

Volokh Conspiracy
The President’s Duty of Good Faith Performance
by Randy Barnett
 

I admit initially to being ambivalent about the constitutionality of President Obama’s executive actions on immigration. Just ask my students. As I explained in class, on the one hand it did seem to flout the President’s duty to "take care that the laws be faithfully executed." On the other hand, as a former prosecutor, I am well aware of the inevitability of prosecutorial discretion. And, when administering the vast executive branch, how else is a unitary president to exercise his power than by issuing a policy that can be consistently followed by the principal and inferior officers who ultimately answer to him? Moreover, I was very sympathetic to the exercise of prosecutorial discretion not to enforce federal drug laws against marijuana possession and distribution in states that had made marijuana legal under state law.

Then I attended the Federalist Society’s faculty conference and heard a speaker who I greatly respect say that the entire issue turns on the degree to which Congress has granted the President discretion. Congress is free to constrain that discretion greatly, but if a statute allows discretion then the President is not failing to execute the law when he exercises it. He is executing the laws passed by Congress, which includes this discretion. If Congress doesn’t like this, it should change the law. Something about this argument struck me as wrong, and I immediately realized what it was.

As a contracts professor, I teach how contracts routinely allow the parties some discretion in the exercise of their contractual duties. Indeed, such discretion is usually desirable. We want those we hire to perform tasks for us to use their discretion to employ the expertise they have — but we lack — as best they can. But all contracts impose a duty of good faith performance on the exercise of this discretion. For example, §1-304 of the Uniform Commercial Code is entitled, "Obligation of Good Faith," and specifies that: "Every contract or duty within the Uniform Commercial Code imposes an obligation of good faith in its performance and enforcement."

When teaching contracts, I always assign the classic articles on the duty of good faith performance by Iowa law professor Steven Burton (which can be found here and here). According to Burton, when a contract allows one party some discretion in its performance, it is bad faith for that party to use that discretion to get out of the commitment to which he consented. For example, suppose a party enters into a lease under which he owes the landlord a percentage of his gross sales as rent. Suppose the tenant refers a customer who comes into buy an item to another one of his outlets that happens not to have a percentage of sales lease agreement. Although the contract leaves the discretion of how to manage the business in the tenant’s hands, it would be good faith for the tenant to refer the customer to the other store because he was out of stock on a particular good but had it in stock in the other store. But it would be bad faith for the tenant to refer the customer to the tenants other store for the purpose of avoiding the percentage lease.

What distinguishes good faith from bad faith performance of a contract is not the exercise of discretion but is the motive or purpose for which discretion is exercised. Does the party exercising its discretion under the contract seek to exercise the letter of the contract (the discretion) to evade its spirit (the rest of the commitment)? More concretely, does it seek to gain the benefit of the contract (the store lease) while using the discretion granted by the contract to evade the cost of entering into the contract (paying the percentage of sales as rent). In this way, the doctrine of good faith performance is not a restriction on the freedom of contract, but is instead a means of enforcing the actual terms of the contract where discretion is allowed. But is this theory applicable to the President of the United States?　
At this point, the text of the Take Care Clause struck me: the President "shall take Care that the Laws be faithfully executed. . . ." There it was right in the text of the Constitution: the president’s duty of good faith performance. True, I do not view the Constitution as a literal contract. But like a contract, the Constitution is a writing that must be interpreted and applied. And the President is supposed to be the agent of the people. He consents to take an oath to obey "this Constitution," the written one. Under the terms of this Constitution, the President owes a duty or "shall" take care that the laws be "faithfully" executed. Although this duty inevitably requires the exercise of discretion, like any other agent, the President owes his principal — the People — a duty of good faith in the exercise of this discretion.

What Burton’s theory illuminates is that the duty of good faith performance operates precisely when a contact delegates discretion in performance to one party. So the fact that discretion exists under the terms of a contract (or statute) does not tell us whether the party (or President) is in breach of his duty. What matters is the purpose or motive for the exercise of discretion. Is it intended to honor the spirit of the contract or is it intended to evade the commitment?

According to this theory of good faith performance, "scarcity of enforcement resources" is an appropriate motive for exercising prosecutorial discretion, but disagreement with the law being enforced is not. The same holds true with exercising prosecutorial discretion to enforce marijuana laws in states that have made it legal under state law. Prioritizing seriousness of offenses is one thing; disagreeing with the policy of the Controlled Substances Act (as I do) is another.

But how do you tell the difference? Here is where the President’s previous statements about the scope of his powers, about his legislative priorities, and his frustration with Congress’s "inaction" become legally relevant. His prior statements go to the President’s state of mind or motive, which is dispositive of the issue of "good faith." If the President believed that the law precluded these actions but he was exercising the discretion he was given under the law to accomplish them nonetheless, he was abusing his discretion and acting in bad faith. Whether or not the law gave him discretion is not the answer to the question, it is the problem that a doctrine of good faith performance is devised to address.

One problem with applying this approach is doctrinal. The courts have declined to assess, for example, the motives of Congress in enacting a law. In McCulloch v. Maryland, Chief Justice John Marshall asserted that "should Congress, under the pretext of executing its powers, pass laws for the accomplishment of objects not intrusted to the Government, it would become the painful duty of this tribunal, should a case requiring such a decision come before it, to say that such an act was not the law of the land." But later in U.S. v. Darby, the Supreme Court famously said: " Whatever their motive and purpose, regulations of commerce which do not infringe some constitutional prohibition are within the plenary power conferred on Congress by the Commerce Clause."

But there are two considerations that run the other way. First, ascertaining the motive and purpose of a multimember body like Congress is much more difficult that identifying the purpose of a unitary executive like the President. Indeed, it is just this sort of accountability that led the founders to adopt single executive. Second, Darby is best read as a doctrine to govern the judiciary in which judges will defer to other branches (though it is clearly claiming to be more than this). Whether courts decline to adjudicate whether the Congress has acted pretextually is not to affirm that it has acted faithfully. In the case of the President, other remedies, like that of impeachment, for example exist for disciplining a breach of the duties imposed by Constitution.

Moreover, courts do assess motive, purpose, or "intent," when assessing whether business have acted in a discriminatory manner, or whether state legislatures and executives are discriminating against out-of-state businesses. So current doctrine is mixed as to inquiries into motive or purpose.

To be clear, I am not saying whether courts should or should not hold the President to his duty here. I am merely offering the following points to clarify our thinking about the matter:

1. First, the fact a law has delegated discretion on the President is not an answer to the question of whether the President is adhering to his duty to see that the laws be faithfully executed. 

2. Second, whether the execution of the laws is faithful is a matter of motive or purpose. 

3. Third, that motive or purpose distinguishes good faith from bad faith performance of the duty of enforcement make past presidential statements — as well as known presidential purposes — highly relevant to the issue of whether the President is acting constitutionally.

So did President Obama act in good faith when he issued his executive actions affecting millions of aliens who are illegally present in the United States? Did he act faithfully when his Attorney General decided not to prosecute marijuana offences in states where such activity is no longer criminal under state law? Would he be acting faithfully to the laws enacted by Congress if he released each and every detainee in Guantanamo until it was empty of prisoners?

The existence of statutory or prosecutorial discretion does not answer this question. Such discretion is the problem for which the duty of good faith performance is the answer.

 

 

Business Insider
The State Of The Union Just Isn't What It Used To Be
by Julie Pace and Nancy Benac

Sure, the pageantry and theatrics of the annual presidential address will all be there. The stem-winder of a speech from President Barack Obama. The standing ovations from his supporters, and strategic smirks and scowls from his opponents. The wall-to-wall media coverage and cable news countdown clocks.

But viewership is falling, with 20 million fewer people watching last year's State of the Union compared to Bill Clinton's address at the same point in his presidency.

Congress rarely follows through on the policy proposals the president unveils. And this year, the battle lines between Obama and the new Republican-led Congress will have already been set before the president arrives on Capitol Hill for the annual address to a joint session of Congress and a television audience of millions.

The dwindling impact of the big speech has sent the White House searching for new ways to break through. It's now thinking of the State of the Union as an "organizing principle" rather than a single, communal event.

So instead of waiting until Tuesday night's address to announce new initiatives, Obama has spent the past two weeks unveiling them in a series of speeches around the country and social media posts. The White House is aiming to get people who don't tune in to the 9 p.m. EST address to catch up with at least parts of it later. And the president's first big post-speech interview will go not to a big newspaper or TV network but to YouTube, in hopes of capturing the attention of some of those less likely to have watched the actual speech.

"The environment is so cluttered that if you don't spread out your initiatives and unveil them in channels where people already are, like Facebook or Upworthy, then they're just going to get lost in the discussion," said Dan Pfeiffer, Obama's senior adviser. The impact of the speech isn't diminishing, he says, "but the nature of the experience is different."

Kathleen Hall Jamieson, director of the Annenberg Public Policy Center at the University of Pennsylvania, says the days of the eloquent speech are past.

"Eloquence requires an audience capable of sitting still and thinking and appreciating," she said. In the current environment, she adds, "we don't have any time to think about the significance of the speech or to meditate on it. There's no reflective time."

For all of the White House's determination to capitalize on that changing media culture rather than fight it, Obama's voice will be part of a cacophony. That dilutes the value of his considerable strengths as an orator, and makes it harder for him to commandeer the spotlight from competing forces.

Even the Republican response, once a single speech following the president's, has morphed into a multipronged rebuttal from politicians in different wings of the party.

"There's just too much confusing noise for the president to get a clear channel in the way that he once did," says speechwriter Jeff Shesol, who once helped write State of the Union addresses for Clinton.

Polls stretching back to Jimmy Carter's presidency show that State of the Union addresses have little effect on how Americans view the president, according to Gallup.

Presidents can still command a big audience when there's major news afoot — more than 56 million people tuned in on May 1, 2011, for Obama's last-minute speech at 11:35 p.m. announcing the death of Osama bin Laden, compared to 33 million for Obama's last State of the Union — but even clever media strategies can only do so much to boost interest in a lame-duck president when everyone knows his proposals aren't likely to go far in a Republican-controlled Congress.

Indeed, the flurry of proposals the White House has rolled out in advance of next week's address have largely been retreads of congressional legislation the president has already called for or relatively small-bore executive actions. One new legislative proposal — a call for making community college tuition free for some students — was immediately panned by Republicans.

The new political landscape in Washington following the GOP victories in November's midterm elections adds one element of intrigue to Obama's address. For the first time in his presidency, Obama will be standing before a Congress controlled by the opposing party.

But the contours of the relationship between the White House and Republican leadership will have been largely defined by the time the president speaks to the nation. Both sides have already outlined the few areas where they see the potential for compromise, including trade and tax reform, and the White House has already threatened to veto several bills the Republicans have prioritized, including approving construction of the Keystone XL oil pipeline and changes to Obama's signature health care law.

Still, for those Americans who want to turn on their television Tuesday night to watch the State of the Union, the White House is promising at least a few surprises.

"We have some cards up our sleeve," Pfeiffer said.
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