August 19, 2014

Mark Steyn writes on the appalling police of Ferguson, Missouri. 
The "narrative" of Ferguson, Missouri changed somewhat today. But, amid the confusion, the blundering stupidity of the city's police department remains consistent.
This morning the Police Chief, Thomas Jackson, released security-camera shots of the late Michael Brown apparently stealing a five-dollar box of cigarillos from a convenience store. So the 18-year old shot dead by Chief Jackson's officer was no longer a "gentle giant" en route to college but just another crappy third-rate violent teen n'er-do-well.
This afternoon, the chief gave a second press conference. Why would he do that? Well, he'd somehow managed to create the impression in his first press conference that the officer who killed Mr Brown was responding to the robbery. In fact, that was not the case. The Ferguson policeman was unaware that Brown was a robbery suspect at the time he encountered him and shot him dead. Which is presumably why Chief Jackson was leaned on to give his second press conference and tidy up the mess from the first. So we have an officer who sees two young men, unwanted for any crime, walking down the middle of the street and stops his cruiser. Three minutes later one of them is dead.
On the other hand, Jackson further confused matters by suggesting that he noticed Brown had cigars in his hand and might be the suspect.
It's important, when something goes wrong, to be clear about what it is that's at issue. Talking up Michael Brown as this season's Trayvonesque angel of peace and scholarship was foolish, and looting stores in his saintly memory even worse. But this week's pictures from Ferguson, such as the one above, ought to be profoundly disquieting to those Americans of a non-looting bent.
The most basic problem is that we will never know for certain what happened. Why? Because the Ferguson cruiser did not have a camera recording the incident. That's simply not credible. "Law" "enforcement" in Ferguson apparently has at its disposal tear gas, riot gear, armored vehicles and machine guns ...but not a dashcam. That's ridiculous. ...
... And, if we have to have federal subsidy programs for municipal police departments, we should scrap the one that gives them the second-hand military hardware from Tikrit and Kandahar and replace it with one that ensures every patrol car has a camera.
As for what's happened in the days since the shooting, I've written a lot in recent months about the appalling militarization of the police in America, and I don't have much to add. But I did get a mordant chuckle out of this line from Kathy Shaidle on the green-camouflaged officers pictured above:
Shouldn't a 'Ferguson' camo pattern be, like, 7/11 & Kool-Aid logos?
Indeed. To camouflage oneself in the jungles of suburban America, one should be clothed in Dunkin' Donuts and Taco Bell packaging. A soldier wears green camo in Vietnam to blend in. A policeman wears green camo in Ferguson to stand out - to let you guys know: We're here, we're severe, get used to it. This is not a small thing. ...
Kevin Williamson on who lost the cities. 
The Reverend Jesse Jackson is, to the surprise of all thinking people, right about something: “A spark has exploded,” he said, referring to the protests and violence in Ferguson, Mo. “When you look at what sparked riots in the Sixties, it has always been some combination of poverty, which was the fuel, and then some oppressive police tactic. It was the same in Newark, in Chicago, in Detroit, in Los Angeles. It’s symptomatic of a national crisis of urban abandonment and repression, seen in Chicago.”
A question for the Reverend Jackson: Who has been running the show in Newark, in Chicago, in Detroit, and in Los Angeles for a great long while now? The answer is: People who see the world in much the same way as does the Reverend Jackson, who take the same view of government, who support the same policies, and who suffer from the same biases.
This is not intended to be a cheap partisan shot. The Democratic party institutionally certainly has its defects, the chronicle of which could fill several unreadable volumes, but the more important and more fundamental question here is one of philosophy and policy. Newark, Detroit, Chicago, Los Angeles — and Philadelphia, Cleveland, and a dozen or more other cities — have a great deal in common: They are the places in which the progressive vision of government has reached its fullest expressions. They are the hopeless reality that results from wishful thinking.
Ferguson was hardly a happy suburban garden spot until the shooting of Michael Brown. Ferguson is about two-thirds black, and 28 percent of those black residents live below the poverty line. The median income is well below the Missouri average, and Missouri is hardly the nation’s runaway leader in economic matters. More than 60 percent of the births in the city of St. Louis (and about 40 percent in St. Louis County) are out of wedlock. 
My reporting over the past few years has taken me to Chicago, Los Angeles, Detroit, St. Louis and the nearby community of East St. Louis, Ill., Philadelphia, Detroit, Stockton, San Francisco, and a great many other cities, and the Reverend Jackson is undoubtedly correct in identifying “a national crisis of urban abandonment and repression.” He neglects to point out that he is an important enabler of it. ...
 

John Fund takes up the Perry indictment. 
If you want to know where the abuse-of-power indictment of Texas governor Rick Perry may be headed, look no further than how a similar indictment of then–U.S. senator Kay Bailey Hutchison crashed exactly 20 years ago.

Republican Hutchison was indicted only four months after her landslide win in a special election in 1993. Travis County district attorney Ronnie Earle — whose successor, Rosemary Lehmberg, is at the center of the Perry indictment — persuaded a grand jury made up of residents from the liberal Austin area to indict Hutchison on charges of misusing her prior office of state treasurer. (The Travis County district attorney’s office runs the Public Integrity Unit, which enforces ethics laws for all state officials, and Austin is the county seat.) Hutchison was accused of using state employees and her state offices to conduct personal and political business and then ordering records of her activities to be destroyed. Among the specific accusations was that she used state employees to plan her Christmas vacation in Colorado and write thank-you notes.
Hutchison pressed for a quick resolution of the case because she was running for reelection in 1994, much as Governor Perry has to worry his indictment will hang over any 2016 presidential race he might run. The case against Hutchison slowly began to fall apart. The first indictment had to be thrown out because one of the grand-jury members who heard the case was ineligible to serve. A defense motion to move the trial from the politically charged climate of liberal Austin to Fort Worth was granted. Then, when the trial began in February of 1994, it ended after only 30 minutes, when Hutchison was found not guilty on all charges. ...
 

More from Phil Klein at The Examiner.  
It didn't take long for it to become widely accepted — and not just among conservatives — that Friday's indictment of Gov. Rick Perry, R-Texas, rests on a razor-thin legal premise. MSNBC host Ari Melber called the case "very weak" while Jonathan Chait of New York magazine declared the indictment "unbelievably ridiculous." Even former senior advisor to President Obama, David Axelrod, wrote on Twitter that the indictment seemed "pretty sketchy." But perhaps the weirdest part about the indictment isn't just that it's without merit, but that the underlying dispute it highlights actually makes Perry look good.
Typically, in politically motivated prosecutions, even if there isn't enough evidence to convict a politician, the case may highlight behavior that, while not illegal, is politically embarrassing.
For instance, the case that's been most compared to the Perry indictment is the prosecution of former House Majority Leader Tom DeLay, because both cases originated from Travis County and targeted prominent Republicans. DeLay's conviction was overturned last fall for lack of sufficient evidence — eight years after he was initially indicted. But the long ordeal of the case did embarrass DeLay by bringing attention to the often ugly world of campaign finance.
Yet in an attempt to portray Perry as abusing his power, prosecutors went after an example that's likely to make most Texans sympathize with his position.
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Cigars, But Not Close
by Mark Steyn
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                      Evening, constable!
The "narrative" of Ferguson, Missouri changed somewhat today. But, amid the confusion, the blundering stupidity of the city's police department remains consistent.

This morning the Police Chief, Thomas Jackson, released security-camera shots of the late Michael Brown apparently stealing a five-dollar box of cigarillos from a convenience store. So the 18-year old shot dead by Chief Jackson's officer was no longer a "gentle giant" en route to college but just another crappy third-rate violent teen n'er-do-well.

This afternoon, the chief gave a second press conference. Why would he do that? Well, he'd somehow managed to create the impression in his first press conference that the officer who killed Mr Brown was responding to the robbery. In fact, that was not the case. The Ferguson policeman was unaware that Brown was a robbery suspect at the time he encountered him and shot him dead. Which is presumably why Chief Jackson was leaned on to give his second press conference and tidy up the mess from the first. So we have an officer who sees two young men, unwanted for any crime, walking down the middle of the street and stops his cruiser. Three minutes later one of them is dead.

On the other hand, Jackson further confused matters by suggesting that he noticed Brown had cigars in his hand and might be the suspect.

It's important, when something goes wrong, to be clear about what it is that's at issue. Talking up Michael Brown as this season's Trayvonesque angel of peace and scholarship was foolish, and looting stores in his saintly memory even worse. But this week's pictures from Ferguson, such as the one above, ought to be profoundly disquieting to those Americans of a non-looting bent.

The most basic problem is that we will never know for certain what happened. Why? Because the Ferguson cruiser did not have a camera recording the incident. That's simply not credible. "Law" "enforcement" in Ferguson apparently has at its disposal tear gas, riot gear, armored vehicles and machine guns ...but not a dashcam. That's ridiculous. I remember a few years ago when my one-man police department in New Hampshire purchased a camera for its cruiser. It's about as cheap and basic a police expense as there is.

Last year, my meek mild-mannered mumsy office manager was pulled over by an angry small-town cop in breach of her Fourth Amendment rights. The state lost in court because the officer's artful narrative and the usual faked-up-after-the-fact incident report did not match the dashcam footage. Three years ago, I was pulled over by an unmarked vehicle in Vermont and (to put it mildly) erroneously ticketed. In court, I was withering about the department's policy of no dashcams for unmarked cars, and traffic cops driving around pretending to be James Bond but without the super-secret spy camera. The judge loathed me (as judges tend to), but I won that case. In 2014, when a police cruiser doesn't have a camera, it's a conscious choice. And it should be regarded as such.

And, if we have to have federal subsidy programs for municipal police departments, we should scrap the one that gives them the second-hand military hardware from Tikrit and Kandahar and replace it with one that ensures every patrol car has a camera.

As for what's happened in the days since the shooting, I've written a lot in recent months about the appalling militarization of the police in America, and I don't have much to add. But I did get a mordant chuckle out of this line from Kathy Shaidle on the green-camouflaged officers pictured above:

Shouldn't a 'Ferguson' camo pattern be, like, 7/11 & Kool-Aid logos?
Indeed. To camouflage oneself in the jungles of suburban America, one should be clothed in Dunkin' Donuts and Taco Bell packaging. A soldier wears green camo in Vietnam to blend in. A policeman wears green camo in Ferguson to stand out - to let you guys know: We're here, we're severe, get used to it.

This is not a small thing. The point about "the thin blue line" is that it's blue for a reason. As I wrote a couple of months ago:

"The police" is a phenomenon of the modern world. It would be wholly alien, for example, to America's Founders. In the sense we use the term today, it dates back no further than Sir Robert Peel's founding of the Metropolitan Police in 1829. Because Londoners associated the concept with French-style political policing and state control, they were very resistant to the idea of a domestic soldiery keeping them in line. So Peel dressed his policemen in blue instead of infantry red, and instead of guns they had wooden truncheons.
So, when the police are dressed like combat troops, it's not a fashion faux pas, it's a fundamental misunderstanding of who they are. Forget the armored vehicles with the gun turrets, forget the faceless, helmeted, anonymous Robocops, and just listen to how these "policemen" talk. Look at the video as they're arresting the New York Times and Huffington Post reporters. Watch the St Louis County deputy ordering everyone to leave, and then adding: "This is not up for discussion."

Really? You're a constable. You may be carrying on like the military commander of an occupying army faced with a rabble of revolting natives, but in the end you're a constable. And the fact that you and your colleagues in that McDonald's are comfortable speaking to your fellow citizens like this is part of the problem. The most important of the "nine principles of good policing" (formulated by the first two commissioners of the Metropolitan Police in 1829 and thereafter issued to every officer joining the force) is a very simple one: The police are the public and the public are the police. Not in Ferguson. Long before the teargassing begins and the bullets start flying, the way these guys talk is the first indication of how the remorseless militarization has corroded the soul of American policing.

Which brings us back to the death of Michael Brown. Let's assume for the sake of argument that everything the police say about this incident is correct. In that case, whether or not the fatal shooting of Mr Brown is a crime, it's certainly a mistake. When an unarmed shoplifter* in T-shirt and shorts with a five-buck cigar box in one hand has to be shot dead, you're doing it wrong.

American police have grown too comfortable with the routine use of lethal force. To reprise a few statistics I cited three months ago:

So the biggest government in the free world chooses not to keep statistics on how many people get shot by law enforcement. So be it. It does keep figures on "justifiable homicide", which it defines as "the killing of a felon by a law enforcement official in the line of duty". When is a police homicide not "justifiable"? Ah, well. At any rate, for 2012, the corpse count was 410.
By comparison, for the years 2012 and 2013 in England and Wales:
'No fatal police shootings.'

In the Netherlands:
'The average for the last 35 years is three dead and 15 injured...'

In Germany, a nation of 80 million people, police in 2011 fatally shot six persons. In Denmark, police shot 11 people in 11 years, and this was felt to be so disturbing that the National Police Commissioner held an inquiry into why his cops had gotten so trigger-happy. In Australia, 41 people were shot by police in eight years, and the then Justice Minister Amanda Vanstone (whose friend thinks I'm "eminently shaggable", but I digress) thought that that was too high. In Iceland, police have fatally shot just one suspect. That's one guy in the entire history of the country. He was killed by police last December.
So comparisons between the kill rates from American police and those of other developed nations aren't worth bothering with. Indeed, the "justifiable homicides" of US cops are more like the total murder count for other advanced societies:

In Oz, the total number of murders per year is about 270, so a nation of 23 million would have to increase by 50 per cent to commit as many homicides as American law enforcement. In Canada, whose urban police departments have absorbed certain American practices, a dozen or so people get shot dead by cops each year, which is again somewhat short of the US rate. Indeed, that 2012 "justifiable homicide" figure of 410 compares to a total Canadian homicide count for 2011 of 598. In other words, in America 120,000 or so full-time law enforcement officers rack up the same number of homicides as about 24 million Canadians.
That strikes me as on the high side.

In Ferguson, both parties agree that the first shot was fired from inside the car. The rest were fired by the officer when he'd got out of the car, with Chief Jackson conceding there could have been ten bullets fired. For purposes of comparison:

In 2011 the German police fired 85 bullets. That's all of them. The entire police force. The whole country. Eighty-five bullets in one year. That's seven bullets per month. One bullet for every million German citizens.
So the Ferguson PD used as many bullets on Michael Brown as the Polizei used on ten million Germans. But, by American standards, that's relatively restrained. The same year as those German figures - 2011 - the Miami PD blew through the Polizei's annual bullet allowance on just one traffic incident:

Police killed Raymond Herisse, 22, of Boynton Beach in a barrage of gunfire after they said he refused an order to pull over while speeding down a crowded Collins Avenue in his Hyundai...
Twelve officers – from Miami Beach and Hialeah – unleashed more than 100 rounds at Herisse, police said. The hail of bullets also struck and wounded three bystanders.
By comparison, those 85 German bullets per annum were aimed somewhat more precisely:

85 Patronen verfeuerten Polizeibeamte in Deutschland im Jahr 2011 bundesweit auf der Jagd nach Verbrechern, 49 davon waren Warnschüsse. 36-mal gaben die Polizisten gezielte Schüsse ab. Dabei wurden 15 Personen verletzt und sechs getötet, wie aus einer Statistik der Deutschen Hochschule der Polizei im westfälischen Münster hervorgeht.
That's to say, of those 85 bullets, 49 were warning shots. America no longer does "the warning shot". But whatever happened to "the shot"? With the 36 non-warning bullets fired by German police that year, they killed six people and wounded fifteen. That's a bullet-and-three-quarters per target. Whether shooting to kill or to disable, they're trying to do it with a single shot. American policing takes a third of Germany's annual bullet allowance just to off a dog:

In July, three officers fired 26 shots at a pit bull that had bitten a chunk out of an officer's leg in a Bronx apartment building. And there have been other episodes: in 1995, in the Bronx, officers fired 125 bullets during a bodega robbery, with one officer firing 45 rounds.
Just what happened on Saturday is still being investigated. Police experts, however, suggested in interviews yesterday that contagious shooting played a role in a fatal police shooting in Queens Saturday morning. According to the police account, five officers fired 50 shots at a bridegroom who, leaving his bachelor party at a strip club, twice drove his car into a minivan carrying plainclothes police officers investigating the club.
The bridegroom, Sean Bell, who was to be married hours later, was killed, and two of his friends were wounded, one critically.
Three months ago I asked this question:

Are American civilians so different from Europeans or Aussies or Kiwis or Canadians that they have to be policed as if they're cornered rebels in an ongoing civil war?
A startling number of American readers wrote to say, with remarkable insouciance, that the US could not afford the luxury of First World policing. Large tracts of America had too many illegal immigrants, drug gangs, racial grievances, etc. Maybe. But the problem is that, increasingly, this is the only style of law enforcement America's police culture teaches - not only for the teeming favelas, but for the leafy suburbs and the rural backwaters and the college-town keg party, too.

 

 

 

National Review
Who Lost the Cities? 

There is more wrong with Ferguson than the Brown case. 

by Kevin D. Williamson 

The Reverend Jesse Jackson is, to the surprise of all thinking people, right about something: “A spark has exploded,” he said, referring to the protests and violence in Ferguson, Mo. “When you look at what sparked riots in the Sixties, it has always been some combination of poverty, which was the fuel, and then some oppressive police tactic. It was the same in Newark, in Chicago, in Detroit, in Los Angeles. It’s symptomatic of a national crisis of urban abandonment and repression, seen in Chicago.”

A question for the Reverend Jackson: Who has been running the show in Newark, in Chicago, in Detroit, and in Los Angeles for a great long while now? The answer is: People who see the world in much the same way as does the Reverend Jackson, who take the same view of government, who support the same policies, and who suffer from the same biases.

This is not intended to be a cheap partisan shot. The Democratic party institutionally certainly has its defects, the chronicle of which could fill several unreadable volumes, but the more important and more fundamental question here is one of philosophy and policy. Newark, Detroit, Chicago, Los Angeles — and Philadelphia, Cleveland, and a dozen or more other cities — have a great deal in common: They are the places in which the progressive vision of government has reached its fullest expressions. They are the hopeless reality that results from wishful thinking.

Ferguson was hardly a happy suburban garden spot until the shooting of Michael Brown. Ferguson is about two-thirds black, and 28 percent of those black residents live below the poverty line. The median income is well below the Missouri average, and Missouri is hardly the nation’s runaway leader in economic matters. More than 60 percent of the births in the city of St. Louis (and about 40 percent in St. Louis County) are out of wedlock. 

My reporting over the past few years has taken me to Chicago, Los Angeles, Detroit, St. Louis and the nearby community of East St. Louis, Ill., Philadelphia, Detroit, Stockton, San Francisco, and a great many other cities, and the Reverend Jackson is undoubtedly correct in identifying “a national crisis of urban abandonment and repression.” He neglects to point out that he is an important enabler of it.

Philadelphia, for example, has not had a Republican mayor since the Truman administration. It did enjoy the services of Mayor Frank Rizzo, a Democrat who endorsed Nixon in exchange for federal handouts and who governed in the progressive style: He converted a private utility into a public one and promptly turned it into a patronage machine, he was close with the labor unions and raised the city’s wage tax to fund spending on transportation and infrastructure projects, worked for economic benefits for the elderly, etc. He was a classic welfare-statist Democrat — and a man who, as police commissioner, famously promised to “make Attila the Hun look like a fag.” (Rizzo later ran as a Republican.) It wasn’t a right-wing radical who bombed a Philadelphia rowhouse and burned down the neighborhood — it was an African-American progressive, Wilson Goode. Closet Ayn Rand fans have not been running the affairs of Detroit all these years, and the intellectual patrons of the Chicago Boys have had approximately zero influence on the municipal affairs of Chicago. Ralph Reed will never be the mayor of San Francisco.

For years, our major cities were undermined by a confluence of four unhappy factors: 1. higher taxes; 2. defective schools; 3. crime; 4. declining economic opportunity. Together, these weighed much more heavily upon the middle class than upon the very wealthy and the very poor. In the case of Philadelphia, the five counties in the metropolitan area have had a mostly stable population, but the city itself lost more than a quarter of its population between 1950 and 2000 as some 550,000 people fled to the suburbs or beyond. How many people matters, but which people matters, too: They were the ones with the means and the strongest incentive to relocate. Over the same period of time, Chicago lost a fifth of its population, Baltimore nearly a third. Philadelphia is one of the few U.S. cities to impose a municipal income tax (one of the taxes Mayor Rizzo raised), creating very strong incentives to move across the line into Delaware County or Bucks County. This is sometimes known as “white flight,” but that is a misnomer: In Detroit, the white middle class got out as quickly as it could — and the black middle class was hot on its heels. Upwardly mobile people and those who expect to be — i.e., those with an investment in the future — care a great deal about schools, economic opportunity, and safety. And they know where the city limits are.

Progressives spent a generation imposing taxes and other expenses on urban populations as though the taxpaying middle class would not relocate. They protected the defective cartel system of public education, and the union money and votes associated with it, as though middle-class parents would not move to places that had better schools. They imposed burdens on businesses, in exchange for more union money and votes, as though businesses would not shift production elsewhere. They imposed policies that disincentivized stable family arrangements as though doing so would have no social cost.

And they did so while adhering to a political philosophy that holds that the state, not the family or the market, is the central actor in our lives, that the interests of private parties — be they taxpayers or businesses — can and indeed must be subordinated to the state’s interests, as though individuals and families were nothing more than gears in the great machine of politics. The philosophy of abusive eminent domain, government monopolies, and opportunistic taxation is also the philosophy of police brutality, the repression of free speech and other constitutional rights, and economic despair. Frank Rizzo was not a paradox — he was an inevitability. When life is reduced to the terms in which it is lived in the poorest and most neglected parts of Chicago or Detroit, the welfare state is the police state. Why should we expect the agents of the government who carry guns and badges to be in general better behaved than those at the IRS or the National Labor Relations Board? We have city councils that conduct their affairs in convenient secrecy and put their own interests above those of the communities that they allege to serve, and yet we naïvely think that when that self-serving process is used to hire a police commissioner or to organize a police department, then we’ll get saints and Einsteins out of all that muck.

The more progressive the city, the worse a place it is to be poor and/or black. The most pronounced economic inequality in the United States is not in some Republican redoubt in Texas but in San Francisco, an extraordinarily expensive city in which half of all black households make do with less than $25,000 a year. Blacks in San Francisco are arrested on drug felonies at ten times their share of the general population. At 6 percent of the population, they represent 40 percent of those arrested for homicides. Whether you believe that that is the result of a racially biased criminal-justice system or the result of higher crime incidence related to socioeconomic conditions within black communities (or some combination of those factors) what is undeniable is that results for black Americans are far worse in our most progressive, Democrat-dominated cities than they are elsewhere. The progressives have had the run of things for a generation in these cities, and the results are precisely what you see.

Our cities need economic growth and opportunity, functional education systems, and physical security. And where have our few urban success stories come from? We saw a dramatic turnabout in crime and public disorder in New York under Republican Rudy Giuliani, and we’ve seen periods of relatively good governance in two-party cities such as San Diego. At the moment, our most prosperous cities are those such as Houston, cities that are themselves Democrat-dominated but embedded in heavily Republican metropolitan areas or states, and which govern in a way that is much friendlier to enterprise and middle-class interests than is the style that has long predominated in places such as Philadelphia or Detroit.

The Reverend Jackson should not be surprised that places such as Ferguson, Mo., have feckless police departments. He himself has spent his career helping to ensure that they have feckless schools, self-serving bureaucracies, rapacious public-sector unions pillaging the municipal fisc, and malevolent political leadership that is by no means above exploiting racial sentiment in order to hold on to power. His allies have been running U.S. cities for a generation, and it takes a considerable measure of brass for him to come in decrying the results as though he had no hand in them.

 

 

 

National Review
The Perry Indictment’s Predecessor
A similar crusade against Kay Bailey Hutchison crashed 20 years ago. 
by John Fund 

 

If you want to know where the abuse-of-power indictment of Texas governor Rick Perry may be headed, look no further than how a similar indictment of then–U.S. senator Kay Bailey Hutchison crashed exactly 20 years ago.

Republican Hutchison was indicted only four months after her landslide win in a special election in 1993. Travis County district attorney Ronnie Earle — whose successor, Rosemary Lehmberg, is at the center of the Perry indictment — persuaded a grand jury made up of residents from the liberal Austin area to indict Hutchison on charges of misusing her prior office of state treasurer. (The Travis County district attorney’s office runs the Public Integrity Unit, which enforces ethics laws for all state officials, and Austin is the county seat.) Hutchison was accused of using state employees and her state offices to conduct personal and political business and then ordering records of her activities to be destroyed. Among the specific accusations was that she used state employees to plan her Christmas vacation in Colorado and write thank-you notes.

Hutchison pressed for a quick resolution of the case because she was running for reelection in 1994, much as Governor Perry has to worry his indictment will hang over any 2016 presidential race he might run. The case against Hutchison slowly began to fall apart. The first indictment had to be thrown out because one of the grand-jury members who heard the case was ineligible to serve. A defense motion to move the trial from the politically charged climate of liberal Austin to Fort Worth was granted. Then, when the trial began in February of 1994, it ended after only 30 minutes, when Hutchison was found not guilty on all charges.

The breathtaking denouement began as soon as District Attorney Earle was forced to present his case. He began by telling the court he couldn’t go forward without knowing for certain whether records seized from Hutchison’s office without a search warrant only five days after her Senate victory would be allowed into evidence. Judge John F. Onion Jr. declined to make such an early decision — and ordered the jury, which had been seated only minutes before, to return a verdict of not guilty.

After her acquittal, Hutchison requested that all records seized during the raid be publicly released. “The case was not there,” she said at a press conference. “They turned around and ran because they knew the longer they went, the more embarrassing it was going to be. . . . They thought the lady would crack. Well, the lady wouldn’t crack.”

For his part, Earle had only excuses for his fiasco. As the Los Angeles Times reported, he said he was “shocked by the speed with which the judge proceeded in the case, and in general we feel that justice has been denied.” He accused Judge Onion of running a “rocket docket.”

The Public Integrity Unit has continued to be a source of controversy. A decade after the Hutchison case, Earle indicted then–House majority leader Tom DeLay. Earle won a jury conviction, but in 2013 a Texas appeals court overturned it. The court ruled that the state’s evidence was “legally insufficient” and rendered judgments of acquittal. Lehmberg, who took over the case from Earle, has insisted with Inspector Javert–like intensity that she will appeal that decision — but lately she has been preoccupied with her own legal issues, which brings us to the Rick Perry indictment.

I covered the Hutchison case from Texas, and what strikes me is just how much it has in common with Perry’s current trouble. Politics in Texas is a contact sport in which every weapon — both electoral and legal — is employed and ethical boundaries are easily crossed.

Boiled down, the indictment contends that Perry tried to coerce Lehmberg into resigning after her conviction on drunken-driving charges. Even liberal partisans are divided over whether it crosses the line into criminalizing political behavior. Former Obama campaign manager Jim Messina couldn’t contain his glee: “Here’s to suddenly loving the Texas legal process: Rick Perry indicted.” But David Axelrod, President Obama’s former top strategist, had a different take: “Perry indictment seems pretty sketchy.” Several noted liberal legal scholars, ranging from Alan Dershowitz to Jonathan Turley, are also troubled by the vague and mushy charges.

The story behind the indictment begins in April of 2013, when Lehmberg was arrested on DWI charges, resisted arrest, and tried to pull rank by telling officers to “call Greg” — meaning her friend the local sheriff, Greg Hamilton. She even told officers, “Y’all are gonna be in jail, not me.” She was fined and sentenced to 45 days in jail after she was shown to have a blood-alcohol content of three times the legal limit.

Following the incident, Governor Perry called on her to resign, saying she had lost the confidence of the public and legal community. When she refused to resign (which would have allowed Perry to name her replacement), the governor threatened to veto a $7.5 million budget item for her public-integrity office. That is the basis of the Travis County grand jury’s charging Perry with abusing his office and coercing a public servant.

Ed Mallett, a Houston attorney and former president of both state and national criminal-defense lawyers associations, says the indictment makes no sense given that Texas governors have unbridled veto authority in the state’s constitution. “Under this scenario, Perry’s mistake was going public with his reason for the veto, saying he was thinking about doing it,” he told the Houston Chronicle.

Turley, a law professor at George Washington University, told the Houston Chronicle that “there is a real danger when you allow such an ambiguous standard to be used” in indicting a governor exercising his powers. Liberal columnist Jonathan Chait derided the indictment on New York Magazine’s website. “The theory behind the indictment is flexible enough that almost any kind of political conflict could be defined as a ‘misuse’ of power or ‘coercion’ of one’s opponents,” Chait noted. “To describe the indictment as ‘frivolous’ gives it far more credence than it deserves.”

Rather than search for a legal explanation of the indictment, one might better turn to a political one. Texas Democrats have pounced to proclaim Perry’s guilt. Will Hailer, executive director of the Texas Democratic party, told reporters the governor has “violated the public’s trust” and must resign. He promised to make the indictment a key issue in this fall’s election. Hailer’s comments were echoed by Democratic congressman Joaquin Castro, who said Perry must leave office “for the sake of Texas.”

Castro was more on the mark two years ago at a festival sponsored by the Texas Tribune website, when he said: “We are the state that has now gone the longest without electing a Democrat statewide. It has been since 1994 that a Democrat has been elected in Texas.” Given that Texas has 15 elected officials, that is indeed a long and extensive drought.

But the way to overcome political obstacles is with superior ideas and better political organization. That’s how you win elections, and that’s something Texas Democrats haven’t done well at. Criminalizing political differences and celebrating indictments is a poor substitute for winning votes. It also undermines public confidence in the very system that all elected officials — regardless of party — depend upon for their legitimacy.

 

 

Examiner
The weirdest part of the Rick Perry indictment
by Philip Klein
It didn't take long for it to become widely accepted — and not just among conservatives — that Friday's indictment of Gov. Rick Perry, R-Texas, rests on a razor-thin legal premise. MSNBC host Ari Melber called the case "very weak" while Jonathan Chait of New York magazine declared the indictment "unbelievably ridiculous." Even former senior advisor to President Obama, David Axelrod, wrote on Twitter that the indictment seemed "pretty sketchy." But perhaps the weirdest part about the indictment isn't just that it's without merit, but that the underlying dispute it highlights actually makes Perry look good.

Typically, in politically motivated prosecutions, even if there isn't enough evidence to convict a politician, the case may highlight behavior that, while not illegal, is politically embarrassing.

For instance, the case that's been most compared to the Perry indictment is the prosecution of former House Majority Leader Tom DeLay, because both cases originated from Travis County and targeted prominent Republicans. DeLay's conviction was overturned last fall for lack of sufficient evidence — eight years after he was initially indicted. But the long ordeal of the case did embarrass DeLay by bringing attention to the often ugly world of campaign finance.

Yet in an attempt to portray Perry as abusing his power, prosecutors went after an example that's likely to make most Texans sympathize with his position.

Christopher Hooks of the Texas Observer explained the origin of the matter:

Like many schemes, it started with vodka. Rosemary Lehmberg had been serving as Travis County DA for a little more than four years when, late on the night of April 12, 2013, she was pulled over near Lake Travis, west of Austin. Police found an open vodka bottle in the car and arrested her. She verbally berated the arresting officers, and she didn’t stop the verbal abuse when she got to jail. Lehmberg was strapped into a restraining chair. Hours after her arrest, she blew a .239, almost three times the legal limit.

Lehmberg, a Democrat who also oversees the Public Integrity Unit, which investigates ethics complaints against politicians, refused calls to resign, as Democrats didn't want Perry to be able to appoint her replacement. So Perry first threatened to line-item veto funding for the unit's budget unless she resigned. And when she refused to resign, he followed through. That, prosecutors charge, represented an abuse of power.

But it's hard to defend Lehmberg, somebody tasked with holding public officials accountable, who put other drivers in danger by driving a car well over the legal limit. A video taken after her arrest, posted by Slate's Dave Weigel, shows a belligerent and clearly under the influence Lehmberg mouthing off to cops and brandishing her public position to try to get special treatment. Eventually, she was put in a restraint chair.

A lot of the instant analysis among political reporters has revolved around how headlines containing the name Rick Perry and the word "indicted" will affect any presidential prospects. But this is likely one of those rare cases in which the issue at the heart of the indictment actually makes the accused politician look better.
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